Feder al Housi ng Finance Board

Decenber 10, 1999

OPINON OF THE OFFICE OF GENERAL COUNSEL

| SSUES: How do the anmendments to the Federal Hone Loan Bank Act (Bank Act)
establishing a 3-year termof office for the appointive and elective directors of the
Federal Home Loan Banks (Banks) affect the terms of office of incunbent Bank
directors?

In what manner may a 3-year termof office be adjusted to achieve the one-third
staggering of the board of directors of each Bank, as required by the Gamm Leach-
Bliley Act (G ammLeach)'?

CONCLUSI ONS:

By operation of law, GammlLeach converted the termof office of each existing
directorship to 3 years, effective Novenber 12, 1999. As a result, the term of each
el ective directorship was increased by one year and the termof each appointive
directorship was decreased by one year.

Because certain appointed directors already had served nore than 3 years as of
Novenber 12, 1999, Gamm Leach caused the terns of those directors to expire on
that date, although the Federal Housing Finance Board (Finance Board) has the
authority to permt those appointed directors to hold over beyond the end of their 3-
year term

G amm Leach authorizes the Banks and the Finance Board to adjust the term of
office for each director who is elected or appointed after November 12, 1999, as the
preceding directorships expire in accordance with the GammLeach amendnents,
but only as necessary to stagger the board of directors of each Bank.

The Bank Act neither conpels nor prohibits the voiding of the 1999 election of
directors. The Finance Board may set aside or uphold and defer the election results
based on its determnation of which course is the better policy, or it my authorize
each Bank to make that determ nation.

" Granm Leach-Bliley Act, Pub. L. No. 106-102, 113 Stat: 1338 (1999).



[ BACKGROUND

Section 7(d) of the Bank Act, 12 U.S.C. § 1427(d) (1994), as in effect imediately prior to
G amm Leach, provided that the “termof each elective directorship shall be two years and the
termfor each appointive directorship shall be four years.” Section 606(a) of G anm Leach
amended Section 7(d) of the Bank Act, striking the above provision and replacing it with the
fol | ow ng:

The termof each director, whether elected or appointed, shall be 3 years. The
board of directors of each Federal home |oan bank and the Finance Board shall
adj ust the terns of menbers first elected or appointed after the date of the
enactnent of [GanmLeach] to ensure that the terms of the menbers of the
board of directors are staggered with approximately [/3 of the terms expiring
each year.

The President signed G ammLeach on Novenber 12, 1999 and, with certain exceptions, it
took effect on that date.” Title VI of GrammLeach - the Federal Home Loan Bank reform
provisions - includes specific effective dates for two amendnents; one amendment abolishes
mandat ory menbership for federal savings associations and the other revises the Resol ution
Funding Corporation (RefCorp) paynent fornula.® G ammLeach includes no provision for the
transition of existing directorships fromthe current 2- and 4-year terms to the new 3-year terns,
nor does it delay the effective date of the amendments made by Section 606(a). The absence of
any such provisions distinguishes GammLeach fromall prior legislation in which Congress
amended Section 7(d) to alter the terms of Bank directorships.

In 1932, Congress created the Federal Home Loan Bank System, establishing a directorship
structure under which each Bank had 2 appointed directors and 9 elected directors. Though the
Bank Act provided generally that all directors were to serve for 3-year terms, it expressly stated
that the initial Bank directors were to have shorter terms.’ Each Bank's first 2 appoi nt ed
directors were given 1 - and 2-year terms, respectively, which expired on December 31, 1933 and
1934; the first full 3-year terms began with the successor to each of the initial 2 appointed
directors. The Bank Act further provided that the initial 9 elected directors were to be appointed
to serve until Decenber 31, 1932. After that date, their successors were to be elected to I-, 2-,
and 3-year terms, respectively, beginning on January 1, 1933.°

* Sutherl and Stat. Const. § 33.06 (5" Ed.) (a statute takes effect on the date of its passage, unless otherwise provided
by the constitution, other laws, or the statute itself).

Section 603 provides for a 6-month delayed effective date for the end of nandatory membership, and Section
607(b) provides that the RefCorp amendments are to take effect on January 1, 2000. GanmLeach also specifies
the effective date for a nunber of other provisions. See § 161 (amendnents effective 120 days post-enactnent);

§ 209 (subtitle effective 18 nonths post-enactment); § 225 (subtitle effective 18 months post-enactnent); § 316
(subtitle takes effect on enactment); § 510 (subtitle effective 6 months after rules are prescribed); and § 736 (section
fffective on enactnent).

‘ Federal Hone Loan Bank Act, ch. 522, § 7, 47 Stat. 725 (1932).

The elected directors were divided into three classes of three directors each, based on the asset size of the menber
institution. Che menber from each class was to serve a [-year term another from each class was to serve a 2-year
term and the other fromeach class was to serve a 3-year term all beginning on January 1, 1933.



In 1935, Congress first amended the directorship structure of the Banks. Those anmendnents
increased the total nunber of directorships from1l to 12 and revised the conposition of each
board. The amendments increased the number of appointed directors from2 to 4, decreased the
number of elected directors in each class from3 to 2 (i.e., decreased the total number of “class”
directors from9 to 6), and added 2 new “at |arge” elective directorships. Congress al so anended
the termof office, elimnating the 3-year termfor all directorships and providing instead that
each appointed directorship was to have a 4-year termand each elected directorship was to have
a 2-year ter

Congress did not make these provisions effective inmediately, but provided instead that the
effective date for the amendnents woul d be delayed until January 1, 1936. Congress also
included express transition provisions governing how the restructured directorships and the new
terms of office were to be applied. Thus, with respect to the then-existing 2 appointive
directorships, the amendments provided that their terms would expire on December 31, 1936 and
1937, respectively. That proviso effectively continued those 2 directorships until the dates on
which their 3-year terms authorized under prior |aw would have expired. The amendments al so
provided expressly that the 2 new y-created appointed directorships were to have initial terms
expiring on Decenber 31, 1938 and 1939, respectively, meaning that the initial terms for those
seats would be for 2 and 3 years.

Wth regard to the 9 then-existing elective directors, Congress provided that the term of
office of any director elected prior to My 28, 1935 (the date the hill became law) “shall expire at
the end of the terms for which they were elected or appointed” (i.e., the end of the 3-year term
establ i shed under the prior Iaw).7 As to the 2 newy-created “at large” elected directorships,
Congress provided that only one was to run for a full 2-year term the initial termof the other
directorship was to expire on Decenber 31, 1936 (i.e., a 1 -year term.

Thus, not only did Congress delay the effective date of the amendments until the beginning
of the follow ng cal endar year (the established commencement date for at |east sone of the then-
existing directorships), it also provided specifically the dates on which the terns of office of the
existing directorships were to termnate, and the dates on which the directorships subject to the
new terns of office were to comence.

Congress followed a simlar practice in 1961, when it last revised the directorship structure
of the Banks. Wth those amendnents, Congress elininated the at-large and the class-based
elective directorships and established a new “state-based” directorship structure, which remained
in place with only mnor changes until the enactment of GammLeach. Under that structure
each elective directorship was designated as representing the members located in each state,
based on the relative amounts of Bank stock held by members in that state, but subject to certain
provisions guaranteeing a mnimm number of directorships for each state. Though the 1961

3Act of My 28, 1935, ch. 150, § 3(a), (b), 49 Stat. 294.

It is unclear when during 1935 each Bank would have held its election for directors. |f any elections occurred
prior to My 28, 1935 the persons elected would be entitled under the amendnent to serve for the full 3-year term
authorized under prior law If any election occurred after that date, the termof office for the persons elected woul d
not have been authorized to continue for the full 3 years, and thus presumably would have been shortened to 2 years
as a consequence of the amendnent.



anendnents abol i shed the class-based directorships, they retained the 4-year term of office for
the appointive directorships and established 2-year terms for the new categories of elected
directorship created by the anendrents. ©

In this case as well, Congress delayed the effective date for the amendments, providing that
they were to take effect on January 2, 1962, and expressly provided how the existing
directorships were to be affected during the transition to the new structure. The |anguage used
by Congress was codified into Section 7(e) of the Bank Act and provided as fol | ows:

Each term outstanding on the effective date of the amendment to this section
abolishing the division of elective directors into classes, of an elective or
appointive directorship then existing shall continue until its original date of
expiration, and any elective or appointive directorship in existence on said date
shal | continue to exist to the same extent as if it had been established by or
under this section on or after said date. The Board in its discretion may shorten
the next succeeding termof any such elective directorship to one year, and may
fill such term by appointment.’” (enphasis added)

Thus, in these amendnents Congress expressly continued the termof office of each
existing directorship until the date on which it would have expired under prior |aw,
expressly provided that each existing elected directorship was deemed to conply with
the amended statute, and authorized the Federal Home Loan Bank Board to shorten the

initial termof each directorship occurring post-enactment, and to fill the positions by
appoi nt ment .

Il ANALYSI S
Termof COffice

Unli ke each of Congress’ prior amendnents to Section 7(d) that affected the terns of
directors, GammLeach does not address how the amendments are to be applied to the existing

Bank directorships. Consequently, the Finance Board nust make that detern nation, consistent
with the Bank Act.

As amended, Section 7(d) of the Bank Act now provides that “[t]he term of each director,
whether elected or appointed, shall be 3 years.” There is little, if any, anbiguity in that
| anguage, nor is there any question that the amendnent took effect upon enactnent, on
November 12, 1999. There also is no question that GammLeach does not expressly continue
the existing Bank directorships until the end of their current terms, as Congress has done each
other time it has amended the directorship structure of the Banks. Moreover, Congress conferred
only limted authority for the Finance Board and the Banks to alter the termof office for any
directorship, providing such authority only with regard to the terms “of [board] members first
elected or appointed after” November 12, 1999, and then only as necessary to ensure the
appropriate staggering of directorships.

S Pub.  Law No. 87-211, § 1,75 Stat. 486 (1961,
12 US.C § 1427(¢) (1994),



Congress has given no indication why it chose to establish a 3-year termof office for all
Bank directorships without providing either a delayed effective date or a method for transitioning
fromthe existing terms of office. Neither S. 900 nor HR 10, as passed by the Senate and the
House of Representatives, respectively, would have amended Section 7(d) of the Bank Act in
this mnner.  The amendnents establishing the 3-year terms first appeared in the so-called
“Chairmen’s Mark” prepared by Senator Gramm Congressman Leach, and Congressman Bliley
during the House-Senate conference on S. 900. The amendments were enacted without further
change and without any explanation from the Conference Comittee.”

In the absence of any conflict or anbiguity, regulatory agencies and courts are required to
give effect to the language used by Congress. & Chevron U S.A v. Natural Resources Defense
Council, 467 U'S. 837 (1984). In this case, the language used by Congress in Gamm Leach
mandates that the termof office of all directorships “shall be 3 years” and does not provide for
any date, other than the date of enactment, on which that language is to take effect. Moreover,
the only other times that Congress has either established or altered the terms of Bank directors it
has expressly provided the date on which terms were to begin and end and has expressly
authorized terms existing on the date of enactment of any amendments to continue until the end
of the term established under prior law That Congress has always found it necessary to provide
expressly for the continuation of terms beyond the effective date of all other such amendments to
Section 7(d) suggests very strongly that in the absence of such a continuation provision - as is
the case with GammLeach - the existing directorships may not continue under prior |aw but
nust instead conply imediately with the new y-established terns.

Accordingly, it is our opinion that the GanmLeach amendnents to Section 7(d) of the
Bank Act took effect on November 12, 1999, and that in doing so without any continuation
provision converted the termof each existing directorship to 3 years as of that date, by operation
of Iaw

As a result, GammLeach has extended the term of each elected directorship by one year and
shortened the termof each appointed directorships by one year. Measuring the 3-year term of
office fromthe date on which the current termof each directorship began, the consequences of
G anm Leach to the existing directorships are as follows:

* The elected directorships that would have expired on Decenber 31, 1999 under prior
law will expire instead on December 31, 2000. Consequently, there are no elected
directorship vacancies occurring in January 2000, and the persons elected in 1999 to
assume directorships the terms of which were to have cormenced on January 1, 2000
under prior law may not assume office in January 2000.

' Both S. 900 and HR 10 would have amended Section 7(d) to extend the termof office of each elected
directorship to 4 years, but would not have changed the term for appointed directorships.

" See Draft of Cctober 12, 1999, § 606(a)(1). The Mnager's Statement that accompanied G-ammleach offers
little guidance as to the effect of the amendments, stating simply that “[t]he Conference set the terns for both elected
and appointed directors at 3 years (staggered with approxinmately one-third of the terns expiring each year).” Cong.
Rec. HL1300 (Nov. 2, 1999).



*  The elected directorships that would have expired on December 31, 2000 under prior
law will expire instead on December 31, 200I.

*  The appointed directorships that would have expired on December 31, 2000, 2001,
and 2002; respectively, under prior law will expire instead on December 31, 1999,
2000, and 2001.

*  The appointed directorships that woul d have expired on Decenber 31, 1999 under
prior law expired by operation of law on November 12, 1999, as a consequence of
G amm Leach.

Al'though Congress coul d have continued the existing directorships until their schedul ed
expiration under prior law as it did in 1935 and 1961, Congress chose not to do so in adopting
Gamm Leach. [Instead, Congress used |anguage that caused the amendnents to Section 7(d) to
take effect immediately upon enactnment and authorized adjustments only with respect to terms of
of fice commencing after enactment. In these circunstances, it would be difficult for the Finance
Board to articulate a basis for adopting a regulatory transition provision under which the existing
directors could remain in office until the end of their existing 2- or 4-year terns.

To allow the existing directors to continue to serve until the end of the terms established
under prior law, the Finance Board would have to preserve the current directorship structure, at
least in part, until Decenber 31, 2002 when the last of the existing Qyear terms for the appointed
directorships would expire. That approach would delay the date on which the Gamm Leach
amendnments to Section 7(d) would take full effect for more than 3 years after enactment, which
likely would conflict with Congress’ decision make these amendnents effective upon enactnent.

Mre inportantly, the Finance Board would have to read into GammLeach an inplied
continuation provision, even though such a concept is neither mentioned expressly in the statute
nor is at all evident fromthe language used by Congress. In this case, Congress opted not to
preserve the existing terms of office beyond the date of enactment, which it easily could have
done had it so intended. The fact that every prior amendment to Section 7(d) that altered the
terms of Bank directors included such a provision demonstrates that Congress well understands
how to allow existing directorships to continue in accordance with prior law when it intends to
do so, and how to delay the effective date of such amendments. In light of this history of the
prior amendnents to the very provision anended by GammLeach, it is unlikely that Congress
could be said to have intended to preserve the existing 2- and 4-year terms beyond the date of
enact ment .

Vacanci es

As a consequence of GammLeach taking effect upon enactment, the term of office of any
appointed director who already had served more than 3 years expired by operation of law on
November 12, 1999. It is our understanding that there is one such directorship at each Bank.
Al'though Gamm Leach effectively vacated those directorships, it did not abolish themand they
remin as authorized but unfilled directorships.



Neither GammLeach nor the Bank Act addresses how those directorships (which would
have expired on Decenber 31, 1999) are to be filled. Odinarily, Section 7(f) of the Bank Act
woul d authorize the Finance Board to fill any vacant appointed directorship by an appoint nent
for the reminder of the unexpired termof office. 12 U S C 1427(f)(2) (1994). Section 7(f)(2)
further provides, in the case of a vacancy caused by a loss of the qualifications required by
Section 7(a) (citizenship and residency requirenents), that the person may continue to act as a
director until a successor assumes the office or the termof office expires, whichever occurs first.
Because there is no “unexpired terni with regard to these directorships (i.e., GammLeach
caused the termto expire on Novenber 12, 1999), the vacancy provisions of the Bank Act do not

apply.

Consequently, there is no statutory provision that expressly addresses how the Finance Board
is to act with regard to these expired appointed directorships. Arguably, the Finance Board could
| eave the directorships vacant until appointing new directors to terns commencing on January 1,
2000. That approach, however, is undesirable because it would deprive the Banks of the nunmber
of appointed directorships to which each Bank is entitled. Mreover, nearly all of the Banks
have hel d board neetings in Novenber subsequent enactnent and have schedul ed neetings to
occur in December 1999. In both cases, it would be inportant, both from corporate governance
and safety and soundness perspectives, for each Bank to have the full board of directors available
to conduct the business of the Bank.

In order to maintain the authorized nunber of appointed directors at each Bank post-
enactment, the Finance Board could ook to other provisions of the Bank Act for the authority to
fill those directorships imediately, provided it were to do so in a manner that is consistent with
the Bank Act and is not arbitrary or capricious. Section 2A(a)(3) of the Bank Act provides that
the primary duty of the Finance Board is to ensure that the Banks operate in a safe and sound
manner, and Section 2B(a)( 1) authorizes the Finance Board to adopt orders necessary to carry
out the provisions of the Bank Act. In our view those provisions would provide the Finance
Board with the authority to address this issue. ™

Although the “hol dover” provisions of Section 7(f)(2) do not technically apply here, either
because the individuals have not become ineligible under Section 7(a) or because there is no
unexpired termto fill, they do offer some guidance as to what might be a reasonable course of
action. Cearly, the holdover provisions reflect a determnation by Congress that an appointed
director's loss of eligibility does not preclude himor her fromcontinuing in office for alimted
period of time thereafter.

I'n our opinion, the Finance Board could rely on Section 2A(a)(3) and Section 2B(a)(1) of the
Bank Act for authority to issue an order authorizing the appointed directors whose terms have
expired as a consequence of Gammleach to “hold over” beyond their termand continue to act
as appointed directors for a linited period of time. Such an order would ensure the continued
safe and sound operation of the Banks by avoiding any potential disruption in the operations of

 Section 2Na)(3) provides that the Finance Board shall “ensure that the [Banks] operate in a financially safe and
sound manner,” and Section 2B(a)(1) authorizes the Finance Board to “promulgate and enforce such regulations and
orders as are necessary fromtime to time to carry out the provisions of" the Bank Act. 12 U.S.C 8§ 1422a(a)(3),
14220(a) (1) (1994).



the Banks that mght otherwise occur as a result of the abrupt and unanticipated curtailnent of
their terms by Gammleach, as well as any questions about the participation of such directors in
the board neetings occurring immediately after enactment. As the terms of these directorships
woul d have expired under prior law on December 31, 1999, it would be reasonable for the
Finance Board to extend the hol dover status to that date.

Term Adj ust nent s

G anm Leach provides that the board of directors of each Bank and the Finance Board “shal
adjust the terms of nmenbers first elected or appointed after” Novenber 12, 1999 to ensure that
approxi mately 1/3 of the terms expire each year. ¥ In 1961, when Congress last restructured the
directorships of the Banks, it authorized the Bank Board only to “shorten” the next succeeding
termof any elective director. Congress could have used such language in GammLeach had it
intended to restrict adjustments to lesser terns, but it chose instead to use the term “adjust”. 1In
our opinion, the use of “adjust” indicates that Gammleach permts an “adjusted terni that is
either greater than or Iess than 3 years, provided such termis established to ensure that the board
of directors is appropriately staggered.

Under the 2-year/4-year structure of directorships, the terms of office of the directors at each
Bank have not been staggered. GammLeach requires that each Bank's hoard ultimately nust be
staggered, with approximately |/3 of the directorships expiring each. year, but does not mandate
that the staggering occur imediately. In our view the use of the phrase “first elected or
appointed after . . . enactnment” means that the adjustnents are to be made to the terms of the
persons who first succeed the existing directorships, as those directorships expire in accordance
with Ganm Leach.

As applied to the directorships that are to comence on January 1, 2000, i.e., the successors
to both the “hol dover” group of appointed directors and to the appointed directors whose terns
G anm Leach shortened to Decenber 31, 1999, sone or all of the 3-year terms may be adjusted
as necessary to achieve an appropriately staggered board.

As applied to the directorships that are to commence on January 1, 2001, i.e., the successors
to the appointed directors and elected directors whose terms GammLeach shortened and
extended, respectively, to December 31, 2000, sone or all of the terms may be adjusted as
necessary to achieve an appropriately staggered hoard.

As applied to the directorships that are to comence on January 1, 2002, i.e., the successors
to the appointed directors and elected directors whose terms GanmLeach shortened and
extended, respectively, to December 31, 2001, sone or all of the terms may be adjusted as
necessary to achieve an appropriately staggered board.

¥ This opinion does not address how the adjustnents necessary to stagger the hboards are to be made.



1999 Eection

Wil e Granm Leach was being considered by Congress, the Banks were conducting
elections to fill directorships that were to commence on January 1, 2000. As of the date of
enactment most Banks had closed their balloting and were in the final stages of the election
process. Had the law not changed, the persons elected in this process woul d have replaced the
elected directors whose terns were to have expired on Decenber 31, 1999. Because G anm
Leach extended the terms of all elected directorships for an additional year, there are no elective
directorships to fill as of January 1, 2000

It is unclear whether the persons elected in 1999 may assume office in January 2001, when
the terms for new elected directorships will begin, or whether the Banks must hold a new
election to fill those directorships. If the Finance Board were to allow those individuals to
assume the seats opening in January 2001, it is not clear whether those persons woul d be deemed
to have been “elected” subsequent to Novenber 12, 1999, which would allow the terns to be
adjusted for staggering purposes

In our view, each of those matters presents a question of policy for the board of directors of
the Finance Board to resolve. The Bank Act neither requires nor bars a new election, and the
applicable regulations, to the extent that they might indicate a particular result, could be waived
or anended by the Finance Board, as necessary. Similarly, the term“election” is not defined and
the Finance Board could determine a particular date or event on which the election would be
deemed to have been conpl et ed

The Bank Act does not require the termof a director-elect to comence at the beginning of
the calendar year immediately following the election. Rather, the principal statutory
requirements for the election process are keyed to a specified record date, which is Decenber
31" of the year immediately preceding the year in which the election is held. ™ So long as the
designation of directorships for each state and the deternination of the number of votes each
member may cast in the election are deternined based on the amount of stock required to be held
by menbers as of Decenber 31% of the year immediately preceding the election, which has
occurred here, the election would satisfy the technical requirements of the Bank Act. In our
view allowing the election results to stand, albeit with a deferred date for the commencement of
the new termof office, would be consistent with the Bank Act

The Bank Act, however, also would not preclude the Finance Board from setting aside the
1999 election for other reasons. For exanple, if the directors-elect nust wait another year before
they may assune their seats, it is probable that intervening circunstances, such as death
resignation, nerger or acquisition, relocation of principal place of business, or nonconpliance

" Section 7(b) and (c) require the Finance Board to designate each elected directorship as representing the members
located in a particular state, based on the ratio of stockholdings by members in that state to stockholdings district-
wide as of the end of the calendar year next preceding the date of the election. 12 US.C. § 1427(h), (c) (1994). The
designations are subject to change by the Finance Board based on other provisions that guaranty certain states a
particular nunber of elected directors. In the election, each menber may cast a nunber of votes equal to the

nunber of shares of stock it was required to hold as of the end of the calendar year next preceding the election
subject to a cap based on the average stockholdings throughout the district. Id. § 1427(c). Those are the only
provisions of Section 7 that link aspects of the election process to a particular date



with capital rules, would cause sone nunber of themnot to serve. Simlarly, the 1999 election
i's based on the anount of Bank stock held by nembers as of December 31, 1998, which amounts
determne both the designation of directorships among the states and the amount of votes that
each nenmber may cast. The Finance Board reasonably could determne that it would be better
policy to use more current stockholdings for both purposes and thus require the Banks to hold
another el ection.

The regulations provide, in part, that each Bank must annually conduct an election, the
purpose of which election is to fill elective directorships designated by the Finance Board as
comencing on January 1% of the immediately following calendar year. They further provide
that the termof office of each elected directorship shall comence on January I of the year
imediately following the election, and that the Banks nust conplete their election in time for
the directors-elect to assume office on January 1 * imediately following the election. 12 C.F.R
§ 932.3(a) (1999).

Each of these provisions was adopted in connection with the devolution of the election
process fromthe Finance Board to the Banks in 1998, and is premsed on the assunption that
each Bank nust conduct an annual election in order to fill seats expiring at the end of that
calendar year. Indeed, each Bank always woul d have sone number of elected directorships
expiring every year. Based on those facts, the Finance Board could not have contenplated the
scenario created by GrammLeach in which no elected directorships are expiring at the end of
the calendar year, as is the case for 1999. Mreover, it is likely that the requirement for a termto
conmence in January of the inmediately following year was intended sinply as guidance for the
Banks, which had not previously conducted director elections.

In our view, and in light of the unique and unanticipated changes caused by G ammLeach,
the regulations neither conpel nor prohihit a new election. Even if the regulations did directly
address the issue, their provisions are not required by the Bank Act and thus could be waived or
anended by the Finance Board, as necessary to conformthemto the changed circunstances
caused by G amm Leach.

The Finance Board has expressly reserved the right, in its discretion, to waive any regulation
that is not required by law so long as a waiver would not affect any substantial existing rights
and if adherence to the regulation would adversely affect the purposes of the Bank Act, or for
good cause. 12 CF.R § 902.3 (1999). As there is no statutory requirement that a termof office
nust commence imediately after the year of the election, the Finance Board could waive these
provisions upon meking the other determnations. Alternatively, the Finance Board could anend
its regulations so that they clearly articulate what effect is to be given to the 1999 elections.

I'n our opinion, the Finance Board has the authority either to set aside the results of the 1999
elections or to order that the 1999 election results be used for filling the directorships expiring on
Decenber 31, 2000. W also believe that the Finance Board may authorize the individual Banks
to make that determnation.

10



Because of the possibility that the Finance Board (or the Banks) may set them aside, the 1999
el ections (assuning they are to be given effect) cannot be deened to have been “conpleted” until
it is known whether the Finance Board (or the Banks) will allowthemto stand. Regardless of
who makes that determination, it necessarily will occur subsequent to Novenber 12, 1999.

Thus, if the 1999 elections are to stand, the 3-year terms of office that will commence on January
1, 2001 nust be adjusted, to the degree necessary to achieve the staggering required by Gamm
Leach. The same would be true if the Finance Board were to order the Banks to conduct new
elections, as the persons winning seats in those elections would be the “first elected” after
enactnent of G amm Leach.

NeifR. Crowley
Deputy Ceneral Counsel

| concur:

ebhrah F. Silberman
Ceneral  Counsel
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